EARL WLLI AVb

| BLA 93-414 Deci ded Gctober 6, 1997

Appeal froma decision issued by the Area Manager, Caliente Resource
Area, Giliente, Nevada, Bureau of Land Managenent, assessing damages for

mneral naterial trespass. Nb7158.
Affirned.

1.

Satutory Gonstruction: General ly--Satutory
onstruction: Anal ogous Statutes--Satutory
onstruction: Legislative Hstory

(ont enpor aneous statenents of the sponsor and conmittee
nan in charge of Senate consideration of the bill l|ater
enacted as the Attnan Uhderground Véter Act of 1919
that it was the intent of the Gongress to reserve to
the Lhited Sates all subsurface mnerals in |ands
patented under the bill wll be given considerabl e

wei ght when const rui ng whet her owner shi p of subsurface
mneral s passed to a patent-hol der under that Act.

Mneral Lands: Mneral Reservation--Patents of Public
Lands: Reservations--Trespass: General |y

Sand and gravel has been reserved to the Lhited Sates
under the Pittrman Uhderground Véter Act of 1919, 43
US C 88 351-355 (1958), and renoval of sand and
gravel fromland patented under that Act for commerci al
pur poses constitutes a trespass.
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APPEARANCES Earl M HII, Esg., Reno, Nevada, for Appellant; Burton J.
Sanley, BEsq., Gfice of the Solicitor, Pacific Southwest Region,
Sacranento, Galifornia, for the Bureau of Land Managenent .

(P N ON BY ADM N STRATI VE JUDGE MULLEN

Earl WIlians has appeal ed an April 23, 1993, Decision issued by the
Area Manager, CGaliente Resource Area, Nevada, Bureau of Land Managenent
(BLMor Bureau), finding WIlians had coormtted mneral naterial trespass
when he renoved sand and gravel froma 560-acre tract of |and owned by
WIllians. 1/ The Decision was based upon a finding that the Pittnan Act
patent of the tract reserved the mnerals to the Lhited Sates. 2/

The land owned by Wllians is situated in the E2 EAV2sec. 24 and the
EAE4sec. 25, T. 11 S, R 62 E, Munt O ablo Mridian, Lincoln Gunty,
Nevada. The surface estate of this tract was conveyed to WIIians'
predecessor-in-interest pursuant to the Attnan Act by Lhited Sates Patent
Nb. 1107339 issued March 12, 1940. Section 8 of the Rttnman Act reserved

1/ A deed executed by Franklin B. and Mry B. Shyder on Feb. 24, 1993,
conveyed the tract to Earl C WIllians and Ruth Wllians. Earl and Ruth
WIlians conveyed the tract to the Ron and Lynn Wl lians Famly Trust on
Mar. 8, 1993. Earl and Ruth WIllians al so executed a Short FormDeed of
Trust to Robert W Seadnan, Trustee, Seadnan Trust, on Mar. 18, 1993. In
an ct. 27, 1993, letter to the Assistant Regional Solicitor, counsel for
WIllians states that the deed dated Mr. 8, 1993, was not recorded unti |
May 7, 1993. (ounsel asserts that title was vested in WIIlians when the
trespass notices were issued and that WIIlians has standing to appeal .
2/ The Act of Qct. 22, 1919, 41 Sat. 293-295; 43 US C 88 351-355
(1958), is conmonly referred to as the Fttman Act or the A ttnan Unhder
ground Wdter Act of 1919. By Act of Sept. 22, 1922, 42 Sat. 1012, 43
USC 8 356 (1958), (ongress authorized the Secretary of the Interior to
grant extensions of tine "not exceeding two years" to permttees under the
Fittman Act for "begi nning, recommencenent, or conpletion” of operations
for the devel opnent of underground waters. The Rttnman Act was repeal ed by
the Act of Aug. 11, 1964, Pub. L. No. 88-417, 78 Sat. 389, subject to
valid existing rights and obligations, and wthout prejudice to the
processing of valid applications for permts on file at that date. See 29
Fed. Reg. 13387 (Sept. 26, 1964).
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tothe Lhited Sates "all the coal and other valuable mneral s in the | ands
so entered and pat ent ed. "

The Bureau issued notices of trespass for the renoval and sal e of sand
and gravel on March 26, 1993, and April 1, 1993. O April 13, 1993,
Wllians net wth BLMand questioned BLMs determnation that the sand and
gravel he had renoved was "val uabl e mineral ™ wthin the neaning of the
reservation in the patent. A BLMs request, WIlians submtted an April
16, 1993, letter stating that "[t]his property is ny own personal property
and | do not feel that these are val uable mnerals. Qnce we renove the
over burdens and the fact that it is 70 mles fromLas Vegas, it is not
val uabl e to anyone."

After considering WIlians' response, BLMissued its April 23, 1993,
Decision that WIlians renoved and sol d Federal |y owned mineral naterial
wthout the benefit of a mneral materials contract. Inits Decision, BLM
cited Vétt v. Wstern Nuclear, Inc., 462 US 36, 59 (1983), to support its
conclusion that the sand and gravel deposit on WIlians' property was
reserved to the Lhited Sates. In Véstern Niucl ear, the Suprene Gourt found
sand and gravel to be "mneral reserved to the Lhited Sates in |ands
patented under the SRHA [ S ock-Rai sing Honestead Act]." 1d. 3/ The Bureau
also found Wllians inviolation of 43 CF. R 8§ 9239.0-7, which provides:

3/ The Act of Dec. 29, 1916, 39 Sat. 862, 43 US C 88 291-301 (1970), as
anended, popul arly known as the "S ock- Rai si ng Honest ead Act,” was repeal ed
by the Federal Land Policy and Managenent Act of 1976 (FLPVMM), Pub. L. No.
94-579, Title M1, § 702, Cct. 21, 1976, 90 Stat. 2787. Section 701(a) of
FLPMA provided that "[njothing in this Act, or in any anendnent nade by
this Act, shall be construed as termnating any valid | ease, pernit,

patent, right-of-way, or other |and use right or authorization existing on
the date of approval of this Act."
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The extraction, severance, injury, or renoval of * * *
mneral naterials frompublic |ands under the jurisdiction of the
Departnent of the Interior, except when authorized by |aw and the
regul ati ons of the Departnent, is an act of trespass.

Trespassers wll be liable in danages to the Lhited Sates, and
Wl be subject to prosecution for such unl awful acts.

WIllians' trespass was deened to be innocent. However, WIlians was al so
advi sed that he shoul d cease sand and gravel renoval immediately, and that
continued renoval wthout a mneral naterial s contract woul d be considered
wllful trespass. 4/

n appeal, WIlians contends that when the Governnent issued a H nal
Gertificate on August 29, 1939, and Patent No. 1107339 on March 12, 1940,
hi s predecessors-in-interest acquired the sand and gravel. The patent was
i ssued pursuant to the Pittrman Act, which provides in pertinent part:

That the Secretary of the Interior is hereby authorized to grant
toany citizen * * * a permt, which shall give the exclusive
right, for a period not exceeding two years, to drill or

ot herw se expl ore for water beneath the surface * * * of

unr eserved, unappropriated, nonmneral, nontinbered public | ands
of the Lhited Sates in the Sate of Nevada not known to be
suscepti bl e of successful irrigation at a reasonabl e cost from
any known source of water supply * * * And provided further, That
said land shal | theretofore have been designated by the Secretary
of the Interior as subject to disposal under the provisions of
this act.

SEC 2. That the Secretary of the Interior is hereby
aut hori zed, on application or otherw se, to designate the | ands
subj ect to disposal under the provisions of this act: Provided,
however, That where any person * * * qualified to receive a
permt under the provisions of this act shall nake application
for such permt upon | and whi ch has not been desi gnated as
subj ect to disposal under the provisions of this act * * * such
application * * * shall be * * * suspended until it shall have
been deter mned by the Secretary of the Interior whether said
land is actual |y of that character. That during such suspensi on
the land described in the application shall not be di sposed of;
and

4/  n June 14, 1993, the Assistant Regional Solicitor submtted a
stipulation entered into by Wllians and BLMpermtting conti nued
production of sand and gravel pendi ng appeal .
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if the land shall be designated under this act, then such
application shall be allowed, otherwse it shall be rejected,
subj ect to appeal .

* * * * * *

SEC 8. That all entries nade and patents issued under the
provisions of this Act shall be subject to and contain a
reservation to the Lhited Sates of all the coal and ot her
val uable mnerals in the lands so entered and patented, together
wth the right to prospect for, mne, and renove the sane. The
coal and other val uabl e mneral deposits in such lands shal | be
subj ect to disposal by the Lhited Sates in accordance wth the
provisions of the coal and mneral land laws in force at the tine
of such di sposal .

In his Satenent of Reasons (SR, WIlians contends that BLMs
reliance upon Vdtt v. Véstern Nuclear, Inc., supra, is msplaced because
the Gourt's interpretation of the SRHA in Wstern Nucl ear is not applicabl e
to Fttnan Act entries or patents. (SORat 4.) He argues that no | and
entry could be nade under the Fittnan Act until after the land had been
deened to be "nonmineral ," noting that if an application for a permt was
filed for Iand whi ch had not been designated as nonmineral, the application
was suspended until the land had been desi gnated nonmineral in character,
and an application woul d be rejected if the |and was found to be "nmneral
incharacter.” WIIlians further argues that only "val uable mnerals,"
| ocat abl e under the 1872 mining | awns, were reserved to the Federal
Governnent ina Pttman Act patent. (S(Rat 4-7.)

WIllians notes that on Cctober 2, 1934, the Drector of the Geol ogi cal
Survey certified that the land patented to WIlians' predecessor-in-
interest was nonmneral and recomended designating it as suitable for
di sposal under the Fittnan Act. (SCRat 7; Appellant's Exhibit (Ex.) 1
Letter dated Gct. 2, 1934, fromthe Orector, US Geol ogical Survey, to
the Secretary of the Interior.) The nonmneral designation was approved on
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behal f of the Secretary on ctober 5, 1934. (Appellant's Ex. 1. Notation
dated Gct. 5, 1934, by FHrst Assistant Secretary of the Interior T.A
Wilters on Letter dated Gct. 2, 1934, fromthe Drector, US Geol ogi cal
Qurvey, to the Secretary of the Interior, at 2.) WIIians contends that
after this designation was approved, a filing of final proof and i ssuance
and approval of the Fnal CGertificate rendered the nonmneral designation
irrevocable. WIIlians reasons that this designation rendered the mneral
reservation in the patent inoperative. (S(Rat 8) He concludes that if
ongress had intended to reserve all minerals fromAttnan Act patents,
including mneral s discovered after patent issued, it woul d have expressed
anintent todo so. (SRat 10.) WIlians urges a finding that a patent
i ssued pursuant to the Pittman Act conveyed all minerals not known to exi st
when the equitable title vested in the patent recipient. (S(Rat 10-11.)

WIlians contends that the difference between the SRHA reservation of
"all the coal and other mnerals,” and the Pittnan Act reservation of "all
the coal and other valuable mnerals,” is significant. He asserts that
"val uabl e mnerals,” other than coal, were | ocatabl e under the 1872 mni ng
laws. He then argues that the sand and gravel deposit on his | and had no
speci al val ue when the land was taken to patent, and was therefore not
| ocat abl e under the 1872 mining laws at that tine, and that the | and was
properly identified as not being mneral in character. This
characterization agrees wth the concl usion nade by the Drector of the
US Geological Survey when the Drector declared the land to be
nonmneral. WIIlians contends that, as a result of this determnation, the
sand and gravel on his land was not included in the mneral reservation
found in the patent. WIIlians argues that the term"val uabl e mneral s"
di stingui shes the Rttnan
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Act reservation fromthe reservation found in SRHA patents, whi ch extends
toal other mnerals, regardi ess of their value at the tine of patent.
(SR at 11-12.)

As further support for his argunent that the SRHA and R ttnan Act
mneral reservations are not anal ogous, WIlians notes that an SRHA "entry"
coul d be nmade on any "unreserved public land" including mneral |and, and
that "all the coal and other mneral s" were reserved to the Lhited S ates.
Wl lians notes that this procedure differs materially fromthe procedure
for making an entry pursuant to the Fttnan Act, because the R ttnan Act
prohibited "entry" unless and until the | and had been desi gnat ed
nonmneral. (SCRat 12-13.)

WIllians contends that the true test of whether a mineral deposit is
owned by the Federal Governnent is whether the mineral deposit was
| ocat abl e under the 1872 mining | aws when the Attnan Act permit was
issued. (SCRat 15.) He notes that the Miterials Act of July 31, 1947, as
anended, 30 US C 88 601-604 (1994), excluded deposits of sand and gravel
and other naned minerals material s fromlocation under the 1872 mni ng
laws, and after the passage of the Materials Act of July 31, 1947, sand and
gravel deposits were not "val uabl e deposits” that coul d be | ocated under
the 1872 mning | aws unl ess they had sone property or characteristic that
gave thema special value. WIIians asserts that between Gctober 22, 1919
(the date of enactnent of the Rittrman Act) and July 31, 1947 (the date of
the Materials Act) sand and gravel and ot her common varieties were not
| ocat abl e under the 1872 mining | awns unl ess they had di stinct
characteristics giving themspecial value. Therefore, WIlians reasons, if
any entry was al | owned,
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and final certificate or patent issued prior to 1947, the Fttrman Act
mneral reservation would not have included sand, gravel, or other "conmmon
varieties" if the deposits were not known to have special val ues, includi ng
a profitable market, prior to issuance of final certificate. WIIlians
asserts that the final certificate, entry, and patent to his land al |
predate the 1947 Act, and if BLMcannot denonstrate that a val uabl e deposit
of sand and gravel was known to exist prior to issuance of the final
certificate, the statutory mneral reservation does not include sand and
gravel. (S(Rat 15-16.)

Mneral material cannot be renoved fromlands admnistered by BLMw th
out prior authorization in the formof a mneral material sal es agreenent
or permt issued under the Materials Act of July 31, 1947, 30 US C 88§
601, 602 (1994), and Departnental regul ations. See R chard Gonnie N el son
v. BLM 125 I BLA 353, 363 (1993); Fehner (onstruction (., 124 IBLA 310
(1992); Qurtis Sand & Gavel G., 95 IBLA 144, 161, 94 Interior Dec. 1, 10
(1987). WIlians does not contend that BLMhad aut hori zed the renoval of
the sand and gravel, and the sol e question on appeal is the ownership of
the sand and gravel. The answer to that question depends on whet her the
sand and gravel was reserved when the land was patented. The question of
the ownershi p of sand and gravel on | ands patented under the Rittnan Act is
one of first inpression.

The BLM Deci si on assunes a connection between the mneral reservation
provi sions of section 9 of the SRHA and section 8 of the Aittnan Act. An
examnation of the provisions of the two Acts shows that they are simlarly
structured and contain simlar |anguage. The Bureau apparent!|y concl uded
that the Suprene Gourt's hol ding in Véstern Nucl ear construi ng
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section 9 of the SRHA and finding sand and gravel reserved in SRHA patents
is also applicable to the mneral reservation in Rttnman Act patents.
(Decisionat 1.) Inour view we cannot rely on Vétt v. Vestern Nucl ear,
Inc., supra, to support BLMs Decision, because the holding in Vétt v.
Wstern Nuclear, Inc. applies to the reservation of sand and gravel in
patents 1 ssued pursuant to the SRHA and does not reflect consideration of
the ownership of sand and gravel in |ands patented under the Rttnan Act.

[1] Ve conclude that sand and gravel was reserved to the Lhited
Sates in Pittman Act patents. Qur conclusion is based on the intent of
ongress, as reflected in the legislative history of that Act.

It is awell established rule of statutory construction that reliance
on anal ogous legislationis of limted probative val ue when interpreting
the intent of |awrakers:

Caution nust be exercised in applying the rule that one
statute wll be interpreted to correspond to anal ogous but
unrel ated statutes for the reason that by way of contrast an
i nclusion or exclusion may show an intent or convey a neani ng
exactly contrary to that expressed by anal ogous | egislation.
Therefore, the rule tends to be of greater val ue where anal ogy is
nade to several statutes or a general course of |egislation.

The interpretati on of one statute by reference to an
anal ogous but unrelated statute i s considered an unreliabl e neans
of discerning legislative intent. Qnsequently, the chief val ue
of theruleis to be found in the fact that it serves as a
criterion for show ng the general course of |egislative policy.

(Footnotes omtted.) MNorman J. Snger, 2B Sutherland Sat Gonst 8§ 53. 05
(5th ed. 1992).

Two additional canons of statutory construction shoul d be considered
at this point inour analysis. Hrst, because "[a] statute is passed as a
whol e and not in parts or sections and is ani nated by one general purpose
and intent, * * * each part or section shoul d be construed i n connection
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wth every other part or section so as to produce a harnoni ous whol e. "
Norman J. Snger, 2A Sutherland Sat Gonst § 46.05 (5th ed. 1992). Second,
al though the plain neaning rul e focuses on the inportance of a literal
reading of the | anguage of a statute, a "literal interpretation of the
words * * * should not prevail if it creates aresult contrary to the
apparent intention of the legislature[.]" 1d. at § 46.07. A the sane
tine, the language and structure of a statute shoul d be careful |y
consi dered, especially when the Act being considered is derived from
careful ly considered | egislative conpromses. CGommunity for Qeative Non-
Molence v. Reid, 490 US 730, 748 n.14 (1989).

The legislative record indicates that the mneral reservation
provisions of the Attnan Act were neither accidental inclusions nor nere
boilerplate. They were carefully crafted and t horoughl y debated by the
ongress. It is clear that Gongress considered themto be a crucial part
of the Act.

The record shows that Senator Key FPittnan of Nevada introduced the
precursor of the Fittrman Uhderground Vdter Act of 1919 on Decenber 29,
1914. That bill, known as S 7109, was reported favorably unani nously by
the Cormittee on Public Lands of the Senate on February 3, 1915. S Rep.
No. 64-4, at 1 (1915). Anidentical bill, knownh as HR 21377, was
introduced in the House of Representatives by Representative Carl Hayden of
Arizona, at the request of M. Fittman. The House version, HR 21377, was
referred to the Cormittee on Public Lands, which reported it favorably,
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wth anendnents, on February 18, 1915. 5/ HR Rep. No. 63-1418, at 2
(1915). The House Report describes HR 21377 as fol | ons:

The purpose of the bill is to encourage the discovery of
artesian water on the public domain in the Sate of Nevada,
W t hout appropriation or expense on the part of the Governnent.

The bill 1s local in effect and extends only to the Sate of
Nevada, where pecul iar conditions seemto require such form of
devel opnent .

According to the census of 1910 the |and of Nevada is
segregated as fol | ows:

Acres
Total area 70, 285, 440
Reserved by the Governnent as
forest reserves, |ndian
reservations, etc. 12, 068, 250
Held in private ownership 2,714, 757
Unreserved and unappropriated 55, 502, 439

According to the census of 1910 the popul ati on of the Sate
of Nevada is 81,875. There is very little surface water in the
Sate and practically all that does exi st has been appropri at ed.

The future devel opnent of the agricultural |and of the Sate
seens to depend |argel y upon the devel opnent of artesian water.
ongress has tine and again refused to appropriate noney for the
expl oration and devel opnent of artesian water, and therefore if
the vast areas of arid lands in the Sate are to be devel oped it
nust be done through the individual and wth private capital.

By reason of the peculiar condition that exists inthe Sate
it is not to be expected that the remai ning great areas of public
land w Il be devel oped under the honestead or other existing
| aws.

HR Rep. No. 63-1418, at 2 (1915).

5/ Neither S 7109 nor HR 21377 contai ned a provision reserving mneral s
tothe Lhited Sates. House bill No. 21377 was anended in coomttee to
change the all ocation of funds received at public auction fromthe sal e of
renai ning lands not patented to Pittrman Act permttees. Mney recei ved
fromthe sale of the renaining | ands was to be deposited in a recl anation
fund pursuant to the Reclamation Act of June 17, 1902, 32 Sat. 388.

Several additional anendnents were nade in conmttee; none is at issue in
this appeal .
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Secretary of the Interior Franklin K Lane submtted reports to the
Senat e and House Committees recommendi ng enactnent of S 7109 and HR
21377 and obser vi ng:

The large surface areas, snmall popul ation, and conparatively
snal | anmount of assessabl e property at present in the Sate,
together wth the limted nunber of wagon roads, railroads, and
other transportation facilities, indicate strongly the need of
further devel opnent in this direction and the necessity of
Federal assi stance.

Letter dated Jan. 7, 1915, fromFanklin K Lane to Hon. Henry L. Mers,
Chai rman, Cormittee on Public Lands, Lhited States Senate, as printed in
HR Rep. No. 63-1418, at 2, 3 (1915).

The bills identified as S 7109 and HR 21377 di ed w t hout
consi deration upon the adj ournnent of the 63rd Gongress. Senator FAttnan
introduced S 2519, a bill identical to S 7109, in the Frst Session of
the 64th Qongress. Senate B Il 2519 was reported favorably on Decenber 17,
1915. As reported, the bill contained a provision enunerated as section 6,
which is identical to the section 8 mneral reservation provision in the
Pittnan Act, when it was enacted by Qongress on Qctober 22, 1919. 6/

Senate B Il 2519 was considered by the Senate, sitting in Comttee of
the Wol e, on January 8, 1916. Senator Fittrman, the sponsor of the bill,
was responsi bl e for explaining the bill to his colleagues and nan agi ng
debate. 54 (ong. Rec. 705 (1916). The floor debate is reveal i ng and
illustrates the careful consideration given by the Senate to the mneral
reservation provision of S 2519 and the reasons Senator A ttnan

6 53 ong. Rec., Part 1, S705 (1916).
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and the Cormittee on Public Lands sawfit to recommend its inclusion in the
bill. 7/

The debat e qui ckly focused on the intent, purpose, and scope of the
mneral reservations in section 6 of S 2519. The foll ow ng exchange t ook
pl ace between Senator Thomas of (ol orado and Senator A ttnan:

M. THOMAS. M. President, section 6 of the proposed bill
provides for the reservation fromthe operating clause of the
patent of "all the coal and other val uable mnerals in the | ands
so entered and patented.” | wsh to inquire of the Senator from
Nevada whether that reservation is broad enough, or is intended
to be broad enough, to include veins of gold, silver, |ead, and
other netalliferous deposits?

M. PTIMN Inline 25 at the bottomof page 3, in
section 6, the bill says:

The coal and other val uabl e mneral deposits in
such lands shal | be subject to disposal by the Lhited
Sates in accordance wth the provisions of the coal
and mneral land laws in force at the tine of such
di sposal .

71 1t is well settled that special inport is accorded Senator Attnan's
expl anations and assertions. He was discussing a bill he had introduced
and was al so managi ng fl oor debate during the Senate consi deration of that
bill. See generally Norman J. Snger, 2A Sutherland Sat Gonst § 48.14
(5th ed. 1992), which discusses the weight given to statenents of the
coomitteenan in charge of a bill during |egislative debat e:

"Wien a bill is reported out of a standing conmttee, the nenber in
charge of the bill, nornally the chairman, explains its neaning to the
house. He al so answers questions concerning the neani ng of particul ar
sections or phrases. The conmtteenan in charge has the duty of defendi ng
the bill, has famliarized hinself wth the situation sought to be renedi ed
by the bill and his statenents nay be taken as the opinion of the conmittee
about the neaning of the bill. * * *

"Hs remarks upon presenting the bill to the house and his answers to
guestions asked by nenbers w il be considered by the courts in construing
provisions of the bill subsequently enacted into law These statenents are
regarded as being |ike suppl enental cormittee reports and are accorded the
sane weight as formal coomttee reports.”

See also Duplex Printing Press . v. Deering, 254 US 443, 474-475 (1921)
(expl anat ory suppl enental statenents nade by a Menber of Congress in charge
of abill inits course of passage nay be resorted to in construing an Act
of Qongress).
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M. THOMAS. If it does include that class of deposits, |
can foresee a great deal of conplication and trouble arising from
the attenpt to prospect for val uabl e mneral deposits on these
| ands under the mining act of 1872, which is confined to | ands
upon the public donmain, and which requires certain prelimnary
steps to be taken before the right to | ocate can be exercised. |
believe it would be very nmuch better for the Gvernnent, for the
prospector, and for the operator under the provisions of this
bill, if there were no such exception; and | shall therefore
offer an anendnent to elimnate section 6 fromthe bill.

M. PTIMNN M. President, before the Senator does that, |
trust that he wll consider the natter for a mnute. This bill,
as it was originally prepared by ne, did not contain that
reservation. Wen a simlar bill was introduced in the House of
Representatives, at ny request, it net wth serious opposition on
the very ground that it mght be used for the purpose of grabbi ng
mneral lands. There was not the slightest chance on earth of
passi ng such a bill through the House of Representatives if there
was the slightest suspicion that the bill could be used for the
pur pose of acquiring mnera |ands under the guise of obtaining
agricultural lands. This reservation fromall characters of
agricultural entries is usual; and, wthout discussing the
gquestion of whether or not it is a good provision, | nust say
that it is the policy of Gongress, as | see it, not to permt the
acqui sition of any character of mnerals through any agricul tural

entry. [8/]

In ny opinion, if the Senator shoul d carry such an anendnent
as that he would destroy the bill. It would be subject to a
suspicion which | had not inmnd at the tine | originaly
introduced the bill, but which mght very well be entertained. |
certainly ask himto allowthe bill to renain in the formwhich
it has been approved by the Public Lands Conmttees of both
bodi es and by the Departnent of the Interior.

53 ong. Rec. S707 (1916) (enphasis added). The debate continued wth M.
Thonas' reply.

M. THOMAS. WII the Senator please tell ne howa citizen
of the Lhited Sates can exercise his right of acquiring a vein
of gold, silver, lead, or other netalliferous deposit upon or
wthin a 640-acre tract that is designed to reward the finder of
water in the area which is included in his permt?

M. PTIMAN | nay answer, if the Senator will permt ne,
by saying that if a patent were granted for agricul tural

8/ W observe that in his Apr. 15 1993, letter Wllians states that the
sand and gravel on his patented | ands was not exposed, and that it was
necessary to renove overburden before mning the sand and gravel deposit.
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pur poses, including the mnerals, the prospector would be in
exactly the sane position wth regard to that particul ar piece of
land. Unhdoubtedly, if the mnerals under the | and are not
exposed they are not subject to |ocation either by the nan who
owis the surface right under this bill or by outside prospectors.
In neither case are the mnerals subject to |ocation under the
mning law but the Governnent by this bill reserves those
mnerals. It segregates themfromthe lands prinarily granted
for agricultural purposes. * * *

Id. (enphasis added). The Honorabl e Senator spoke further.

M. THOMMS | amaware, of course, of the effect of the
neasure in that it provides that the Gvernment shall retain
title tovirtually everything except the surface of the ground
and such rights as are inseparable fromits use for agricultural
purposes. It appears to ne, however, that the practical
operation of this section would be, and | think it ought to be,
to confer upon the successful prospector for water the
netal liferous deposits, if any, which may be wthin his ground.
At the sane tine, if not excluded, it nay prove a fruitful
source of litigation. | think the bill woul d be a great deal
better if these reservations did not appear, and if, as to | and
classified as agricultural |and---because | presune that is the
only land upon which these permts woul d be i ssued---the bill
shoul d provide for acquisition of conplete title to 640 acres as
a reward for devel oping its subterranean water courses.

M. PTIMNN M. President, | believe that a person who
goes to the expense of prospecting for artesian water in the
Sate of Nevada is entitled as a natter of right to everything

which is contained in his land. | would favor that if | thought
it would pass the bill; but | amconfident that the inclusion of
any such right in this grant woul d nean the destruction of the
bill.

* * * [1]f these mnerals are disclosed on the surface of
the ground, the ground is not subject tothis bill. If they are
not disclosed on the surface of the ground, still the Gover nnent
desires to prevent any fraud on the Governnent in the acquisition
of this |and under the guise of entering it for agricultural
purposes, while at the sane tine it may be to acquire large
bodi es of coal or other val uable minerals that are apparently
conceal ed under the surface, but are known to the entrynan.

As | have said before, | think the entrynan shoul d have
whatever is in his land, but | assure * * * Senator [Thonas],
fromhaving studied this question, fromthe experience | have had
inthe House wth this bill, fromthe expressions by the | eaders
of both sides of the Huse of Representatives, that | believe
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if the Senator's anendnent carries the bill wll die; and |

certainly woul d rather have what | can get for the peopl e of our

Sate than to stand here on a technical question trying to get

nore, wth the probability of losing all.
| d.

Senat or Thonas' s anendnent to strike section 6 of S 2519 was
considered and rejected by the Senate. The Senate agreed to anmend section
5 of the bill by striking a provision which would have distributed a
percentage of certain nonies fromthe sale of Fittnan Act lands to the
Sate of Nevada. As anended, S 2519 was passed by the Senate. 53 (ong.
Rec. S712 (1916).

Senate B Il 2519 was sent to the House of Representatives, where it
was referred to the Commttee on Irrigation of Arid Lands. The Commttee
reported S 2519, recommendi ng passage by the House and including a May 18,
1916, letter to Conmttee Chairnan WR Smth, fromlInterior Secretary
Franklin K Lane which stated, in part: "As finally passed by the Senate
sone changes were made in * * * [S 2519], notably as to the disposition of
receipts and reservations of mnerals in all patents issued. These
anendnents are, in ny opinion, an inprovenent upon the original neasure,
and | have no objection to interpose thereto.” H Rep. No. 64-731, at 2
(1916). The bill died wthout consideration upon the adj our nnent of
Qongress.  Senator Pittrman introduced S 27, which was identical to S
2519, in the 65th Gongress, and it al so died wthout consideration upon the
adj our nnent of (ongress. 9/

In the 66th Gongress Senator Fittrman again introduced a bill for the
reclamation of arid lands in the Sate of Nevada. The bill, designated as

9 S Rep. Nb. 65-170, at 1 (1917).
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S 9 was reported wth amnendnents by the GConrmittee of Public Lands and
consi dered by the Senate on July 8, 1919. 10/ The mineral reservation
provision in S 9 was renunbered section 8 but otherw se was identical to
the provision enunerated as section 6 in S 2519. 11/ Senate Bll 9 was
passed by the Senate wth no further debate on the section providing for a
mneral reservation and referred to the House for consideration. 12/

The House Gonmittee on Irrigation of Arid Lands reported S 9 w t hout
anendnent on Septenber 4, 1919. The Conmittee Report reads in pertinent
part :

Section 8 of the bill contains the sane reservations of
mnerals, wth the facility for prospecting for and devel opi ng
and mning such mnerals as was provided in the 640-acre grazing
honest ead act whi ch was passed by Gongress. [13/]

The bill only applies to unreserved, unappropri ated,
nonmneral, nontinbered public |ands of the Lhited Sates in the
Sate of Nevada not known to be susceptibl e of successful
irrigation at a reasonabl e cost fromany known source of water
supply. In other words, it applies to land that there is no
substantial hope of inproving and cultivating in any other way.

H Rep. Nb. 66-286, at 1 (1919).

The House considered S 9 on Gctober 6, 1919. Representative Kinkai d
of Nebraska presented the bill for the Conrmttee, wth the assistance of
Representati ve BEvans of Nevada. Three tines during the debate questions
were raised regarding the mneral reservation provisions. In the first
instance, Representative B anton offered an anendnent "to reserve the

10/ S Rep. No. 66-66 (1919).

11/ 58 ong. Rec. S2268 (1919).

12/ 1d.; see also 58 Gong. Rec. H2333 (1919).

13/ This is areference to the Sock Rai sing Hnestead Act of Dec. 29,
1916, 39 Sat. 862, 43 US C 88 291-301 (1970).
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mneral rights of the Gvernnent[.]" M. Kinkaidreplied: "They are
reserved.” The follow ng col |l oquy then ensued:

M. EVANS of Nevada. They are al ready reserved.

M. BLANTON The way | caught the bill it just spoke of the
| ands as nonmneral lands. Mny |ands cl assified as nonm neral
and nonagricultural lands are, as a natter of fact, mneral and
agricultura in sone instances.

M. TAYLR of olorado. Those reservations are nade now by
general law It is not necessary to put that in. You cannot get
oi | land by honest eadi ng nowadays.

M. BLANTON Is it all reserved?
M. TAYLOR of (ol orado. Yes.

M. BLANTON These | ands cone under the general
reservat i on?

M. TAMLAR Yes.

M. BLANTON These honest eads to-day do not contain any
oil?

M. TAYLR of ol orado. Wen you get a honestead, you do
not get any oil under it. The oil that may be underneath it is
reser ved.

M. BLANTON This is not wth respect to any honestead
rights. It carries wth it the right to exploitation wth regard
to the reclaimng of arid |ands.

M. TAYLR of olorado. Yes; by expending a | ot of noney
and digging an artesian well.

M. BLANTON If the mneral rights are properly reserved, |
have no obj ecti on.

M. EVANS of Nevada. They are properly reserved.
58 (ong. Rec. Hb469 (1919).

Later in the debate, Representative Gard of Chio, concerned that there
mght be sonething "concealed in the bill by which the Governnent mght be
defrauded out of valuable land, [or there mght be] obscure and anbi guous
| anguage by which the Secretary of the Interior nay not at all tines have
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the proper jurisdiction or control of the allotnent of the land,” offered
an anendnent intended to vest the Secretary of the Interior wth "* * *
continuing authority * * * until the final allotnent is nade" to the
permttee. 58 (ong. Rec. H6470 (1919). Representative Gard' s anendnent
was opposed as unnecessary and an attenpt to "send [the] bill back to
conference.” 58 (ong. Rec. Ho471 (1919). A vote was taken and
Representati ve Gard' s anendnent was rej ect ed.

Sill later, Representative Jones of Pennsyl vani a asked whet her the
term”val uabl e mneral deposits" would include oil and gas. M. K nkaid
replied inthe affirmative that "certainly, those are all mnerals.” Id.

Senate B Il 9 was passed by the House. 58 ong. Rec. H6472 (1919). n
Cctober 9, 1919, the Speaker of the House and the President of the Senate
signed enrolled bill S 9, which was then forwarded to the President for
signature. Senate Bill 9 was approved by the President on Gt ober 22,
19109.

The Gongressional policy reflected in the legislative history of the
Fittnan Act is one of concurrent devel opnent of surface and subsurface
resources. 14/ @ngress enacted the Pittnan Act to encourage the
reclamation of arid lands in Nevada, to allowthe use of the surface estate
for agricultural purposes, and to encourage settlenent and i ncrease the
Sate's popul ation and tax base.

[2] The legislative history of the Attnan Act gives us no reason to
infer that when Gongress included a provision in that Act reserving
val uabl e mneral to the Federal Governnent, Gongress intended to have sand
and

14/ This sane Gongressional policy was reflected in the mneral
reservation provisions of the SRHA See Witt v. Wstern Nucl ear, Inc.
supra, at 52.
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gravel pass to the patentee as a part of the surface estate. 15/ The
conclusion that sand and gravel is reserved to the Lhited Sates by the
reservation found in Pittman Act patents is consistent wth the
Qongr essi onal  pur pose of encouragi ng the concurrent devel opnent of the
surface and subsurface estates and is in accord wth "the established rule
that land grants are construed favorably to the Governnent, that nothing
passes except what is conveyed in clear |anguage, and that if there are
doubts they are resolved for the Governnent, not against it." Vatt v.
Véstern Nuclear, Inc., supra, at 59, quoting Lhited Sates v. Lhion Pacific
Railway ., 353 US 112, 116 (1957). See also Andrus v. Charl estone
Sone Pro ducts ., 436 US 604, 617 (1978); Galdwell v. Lhited Sates,
250 US 14, 20-21 (1919); Northern Pacific Railway . v. Soderberg, 188
US 526, 534 (1903).

V& previously noted that mneral naterial cannot be renoved froml ands
admni stered by BLMw thout prior authorization in the formof a mneral
naterial sal es agreenent or permt issued under the Materials Act of July
31, 1947, 30 US C 88 601, 602 (1994) and Departnental regul ations.

Uhaut hori zed renoval of mineral materials frompublic lands is

15/ See generally Lhited Sates v. Lhion QI Gonpany of Gilifornia, 549
F.2d 1271, 1279 (9th Qr. 1977), cert. denied sub nom Gtoboni v. Lhited
Sates, 434 US 930 (1977). Areviewof the legislative history of the
SR led the court to conclude that the mneral reservation in that Act "is
to be read broadly in light of the agricultural purpose of the grant
itself, and in light of Gongress's equally clear purpose to retain
subsurface resources, particularly sources of energy, for separate

di sposi tion and devel opnent in the public interest.” Thus, the court found
that patents issued pursuant to the SRHA reserved to the Lhited Sates

geot hermal resources underlying the patented | ands—+esources not |ikely
cont enpl at ed when the SRHA was enacted i n 1916.
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an act of trespass, and trespassers are liable for damages to the Lhited
Sates. 43 CFR 88 3603.1 and 9239.0-7; Rchard C Neilson, 129 I BLA
316, 324 (1994); Rchard Gonnie Neilson v. BLM 125 IBLA at 363. Having
determned that the Lthited Sates owns the sand and gravel, we find that
Wl lians' renoval of the sand and gravel wthout authorization fromBLM
constitutes an unintentional trespass, and Wllians is |iable for danages
tothe Lhited Sates. Therefore, BLMnust determne damages under 43
CFR §9239.0-8. See also 43 CF. R § 9239.1-3 and OV Goncepts of
Nevada, 126 |BLA 134, 139 (1993). 16/

Therefore, pursuant to the authority del egated to the Board of Land
Appeal s by the Secretary of the Interior, 43 CF. R 8§ 4.1, the Decision
appeal ed fromis affirned.

RW Milen
Admini strative Judge

| concur:

WIlT A lrwn
Admini strative Judge

16/ Ve wshtoreiterate that this is a case of first inpression. The
Bureau nay w sh to consider the policy it adopted followng the Gourt's
finding in Witt v. VWstern Nuclear, Inc., supra. As noted in Qurtis Sand &
Gavel ., supra, at 147 n.2, trespass damages were deened actionabl e from
and after July 21, 1983, 45 days after the June 6, 1983, Suprene Court
decision in Wtt v. Wstern Nuclear, Inc. that "sand and gravel " was
reserved mneral under an SRHA patent. Wth limted exceptions, trespass
danages prior to July 21, 1983, were wai ved by BLMas an "exerci se of
prosecutorial discretion.”

140 | BLA 315



